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This appeal was taken in accordance with Title 46, United
States Code 239(g) and 46 CFR 5. 30-1.

By order dated 25 August 1982, and Adm ni strative Law Judge of
the United States Coast Guard at Seattle, Wshington suspended
Appellant's seaman's license for six nonths on twelve nonths'
probation, upon finding himguilty of "inattention to duty". The
speci fication found proved alleges that while serving as Chief Mte
on board the United States MV CATHLAMET under authority of the
| i cense above captioned, Appellant did on or about 0545, 21 Apri
1982 while said vessel was at the Mikilteo Ferry Term nal
Muki | t eo, Washington, wongfully fail to perform assigned duties on
the vessel's car deck during unl oadi ng operations.

The hearing was held at Seattle, Washington on 22 June 23,
June, 29, June, 30 June, 1 July and 2 July 1982.

At the hearing Appellant was represented by professional counsel
and entered a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence 16 exhibits
and the testinony of five w tnesses.

I n defense, Appellant introduced in evidence 26 evidence 26
exhibits and the testinony of 5 witnesses including testifying in
hi s own behal f.

After the hearing the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel I ant suspending all |icenses issued to Appellant for a period
of six nmonths on twelve nonth's probation

The entire decision was served on 27 August 1982. Appeal was
tinely filed on 24 Septenber 1982 and perfected on 21 April 1983

FI NDI NGS OF FACT




On 21 April 1982, Appellant was serving as Chief Mate on board
the United States MV CATHLAMET and acting under authority of his
license while the vessel was at the Mikilteo Ferry Term nal
Muki | t eo, Washi ngt on.

The MV CATHLAMET is a ferry vessel owned by the State of
Washi ngt on, Departnent of Transportation and operated by the State.
On 21 April 1982, the vessel was operating between the Ainton Dock
on Wi dbey Island, and the Ferry Terminal at Mukilteo. A one way
trip took approximately fifteen m nutes.

The termnal at Mikilteo had undergone reconstruction, and was
re-opened to traffic on 19 April 1982. However, the right dol phin
was under construction and the construction of the left dol phin had
not been started. These are pile dol phins and assist in preventing
the stern of the ferry fromsw nging while at the dock

The MV CATHLAMET departed Cinton at 0530 on 21 April 1982
wi th approxi mately 50 autonobiles, several notorcycles and a nunber
of pedestrians, and arrived at Mikilteo at approxi mately 0545
Wi | e vehicl es were being unl oaded, the current caused the stern of
the vessel to swing. This created a gap between the vessel's bow
and the dock. As a result, an autonobile was stranded wth its
front wheels resting on the dock while the rear wheels remai ned on

the vessel. There were two abl e seanen present. They hel ped the
passengers get out of the inperiled autonobile. Fortunately, no
one was injured. The autonobile eventually fell into the water.

It was the Chief Mate's duty to supervise unloading of the
vehicles. Appellant, however, was not on the car deck during the
initial off loading, including the time of this incident. The
Master had directed himto wite an econogramregardi ng a m ssing
lip fromthe apron at the dinton dock and have it prepared for
delivery to the dock agent at Mikilteo. In addition, the Fleet
Coordi nator of the State Ferry Systemhad told Appellant to keep an
eye on an ordinary seaman whose performance needed observing.
Shortly after departing Cinton, Appellant went to the pilothouse
not in use, and began drafting the econogram He was drafting it
when he heard the engi nes change speeds. This indicated that the
vessel was four mnutes from Mikilteo. Appellant then conpleted
hi s thoughts, and took the inconplete nessage draft to the Second
Mate's office. Before going to the car deck, he decided to search
for the ordinary seaman whom he had been told to watch. The second
time he circled the passenger deck, Appellant found the seaman.
They were wal king through the cabin toward the shore end of the
vessel when the deck al arm sounded, due to the stranded autonobil e.

BASES OF APPEAL
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This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant contends that:

|. The standard of care which Appellant is alleged to have
violated is not established by substantial evidence;

2. If a standard of care is established, Appellant's violation
of it is justified; and

3. In light of the renedial nature of the regulations
governing adm ni strative proceedi ngs the sancti on was excessively
and i nappropriately severe.

APPEARANCE: Moriarty, M kkelborg, Broz, Wlls & Thyer by Jacob A
M kkel borg and Watson B. Blair

CPI NI ON
I

Appel l ant contends that the existence of the duty which he
failed to performwas not established by substantial evidence.
di sagr ee.

Appel l ant was charged with inattention to duty which is
defined in 46 CFR 5.05-20(a)(2) as foll ows:

"Negligence" and "inattention to duty" are essentially the
same and cover both the aspects of msfeasance and
nonf easance. They are therefore defined as the conm ssion of
an act which a reasonably prudent person of the sane station,
under the sane circunstances, would not commt, or the failure
to perform an act which a reasonabl e prudent person of the
same station, under the sane circunstances, would not fail to
perform

Appel | ant argues that the only evidence offered by the Coast Guard
to establish his duty are Washington State Ferry Policy G rcular
Nos. 06 and 24. These set forth his duty as foll ows:

Policy Crcular No. 06 "The Master is responsible for
instructing the Mate to be on the bow of the car deck, wth
seanen, during all docking".

Policy Grcular No. 24 "On arrival ... the Mate is to drop the
safety line and begin noving the vehicles as soon as the apron
is set on the vessel's bow and the vessel is otherw se safe
and properly secured".
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Formally established vessel procedures are sufficient to
create a duty on the part of officers and crew of a vessel.
Violation of those procedures can support a charge of negligence or
inattention to duty. See Appeal Decision Nos. 2287 (Rl CKER) and
2232 (MLLEN). Thus, G rcular Nos. 06 and 24 established a duty on
the part of Appellant.

In addition, the subject of the policy circular discussed
above is "Safety Rules in Vessel Operations."” This strongly
suggests that the policy circular were pronulgated in the interest
of safety. A policy adopted in the interest of safety is a rule
whi ch establishes the standard for measuring conduct in these
proceedi ngs. Appeal Decision No. 1567 (CASTRO).

There is no nerit to Appellant's argunment that a duty was not
est abl i shed.

Appel l ant urges that even if a duty were established, his
violation of it was justified. | disagree.

Appel | ant argues that since the Master had directed himto
prepare an econogram i mredi ately, concerni ng danmage at the Cinton
dock, and the Fleet Coordinator had directed himcl osely supervise
an ordinary seaman, these instructions excused the failure to
perform his usual duties. The Adm nistrative Law Judge, however,
found that neither of these tasks was of substantial significance
and both could have been left for a nore opportune tine. | believe
this a reasonabl e concl usion based on the evidence. Appellant's
duty, as set forth in the witten instructions, required himto be
at the bow of the vessel while unloading vehicles. Hi s presence
was necessary to ensure the safety of debarking passengers. He
failed to fulfill that duty while attending to admnistrative
details. There is no evidence to support the argunent that
conpl etion of an econogram and the supervision of a seaman were so
critical that it made supervising the unl oadi ng secondary. Since
the Adm nistrative Law Judge's determnation is supported by the
evi dence and reasonabl e under the circunstances, it will not be
di st ur bed.

11
Appel lant contends that the sanction inposed by the
Adm ni strative Law Judge is excessively and i nappropriately severe.
| di sagree.

Appel | ant urges that the Adm nistrative Law Judge had no basis
for inposing a sanction in excess of the average order for
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"inattention to duty" in consideration of the circunstances of the
case and the prior record of Appellant. The Adm nistrative Law
Judge, however, is not bound by the Table of Average Orders found
in 46 CFR 5.20-165 in determning an appropriate sanction. The
regul ation, on its face, states that the table is provided for
gui dance only and is not intended to |limt the orders of the
Adm ni strative Law Judge. See al so Decision on Appeal No. 2313

(STAPLES) .

The order in a particular case is peculiarly wthin the
discretion of the Admnistrative Law Judge and absent sone speci al
circunstance, will not be disturbed on appeal. Decision on Appeal
No. 1585 (WALLIS). | do not find this case to be one of special
circunstances and will not disturb the Order.

CONCLUSI ON

There is sufficient evidence of a reliable and probative
character to support the findings that the charge and specification
are proved. The hearing was conducted in accordance with applicable
regul ati ons.

ORDER

The order of the Admnistrative Law Judge dated at Seattle,
Washi ngton on 25 August 1982 is AFFI RVED

B.L. STABILE
Vice Admral, U S. Coast @Quard
VI CE COVIVANDANT

Si gned at Washington, D.C., this 22nd day of My 1984.



